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Introduction: A Culture in Law 

Elihu Root, United States secretary of state between 1905 and 1909,

deployed a new legalist approach to foreign policy with Latin America in

order to settle contentious relations while maintaining American

political and cultural in�uence in the region. By deconstructing Root’s

public policy statements during his 1906 summer tour of Latin America

and their reception by Latin American diplomats, this article reveals the

cultural origins and rami�cations of American foreign policy in Latin

America during the �rst decade of the twentieth century. Exploring how

Root drew upon a shared European-American imperial legal discourse, I

argue that a nineteenth-century positivist understanding of the

community of civilized nations laid the intellectual and cultural

foundations for early twentieth-century international law. Indeed, Root’s

vision of international law, drawn in part from European theorists and

articulated at length in his 1906 tour, emphasized transnational

cooperation and peaceful arbitration over military con�ict in order to

deliver the fruits of empire without bloodshed. This legal vision, based

upon European de�nitions of “civilization,” was vigorously contested,

modi�ed, and occasionally appropriated by Latin American diplomats.

Nonetheless, by establishing objective standards for civilized national

behavior, Root in fact clari�ed the terms of exclusion for those nations

who could not—or would not—adhere to his Euro-centric model, and

ultimately he provided legal justi�cation for foreign intervention in Latin

America.

According to a voluminous scholarly literature, President Theodore

Roosevelt dominated the American diplomatic landscape during his

presidency, and his foreign policy has long attracted the attention of

diplomatic historians.[1] While working as Roosevelt’s secretary of state,

Root helped to invent an international rule of law to govern U.S.-Latin

American relations; yet, this aspect of Root’s tenure as secretary has been

far less studied.[2]Broadly speaking, Root sought to create an inter-

American identity, akin to what Benedict Anderson more recently has

called an “imagined community.”[3] As secretary of state, Root used both

the authority of his o�ce and public speaking opportunities in Latin

America to create an inter-American imagined community supportive of

U.S. objectives. He pursued this transnational identity through consensus

in legal principles de�ned by cultural constructions existing within the
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United States and articulated through a progressive political point of

view. Root’s legal principles represented a conscious e�ort to improve

the international system by using law as a unifying institution that

promoted self-control and moral discipline in the form of careful �scal

planning, responsible governance, and the peaceful negotiation of

international con�ict.

Nonetheless, these seemingly magnanimous e�orts also were

transparently self-serving to U.S. interests, as they sought to provide to

the United States the bene�ts of overseas empire without the expense of

military occupation.[4] Root’s legal thought established objective

standards of national behavior, and in doing so identi�ed cultural

practices that would exclude a nation from the community of the

civilized and, therefore, those rights accorded to civilized nations under

international law. Once removed from international law’s protection,

according to Root, a nation lost its sovereignty and could be subject to

paternal oversight or direct intervention by the United States.

Consequently, while Root advocated for an international legal regime

based upon equality and mutual cooperation, he e�ectively promoted a

form of legal empire based upon vast inequalities of power originating

from European conceptions of racial superiority.

As this article suggests, Root’s international legal vision not only

legitimized American diplomatic and military intervention in Latin

America; it also promoted an agenda for political and economic

management under U.S. leadership.[5] Root deeply lamented the

instability, class and racial con�ict, and revolutions that characterized

much of Latin American politics at the turn of the twentieth century. In

contrast to the United States’ eighteenth-century political revolution, the

landmark revolutions of the twentieth century – from Mexico, to China,

to Vietnam, to Cuba – generated demands for agrarian reform,

economic leveling, and far-reaching social change.[6] These kinds of

revolutions not only ran contrary to Root’s vision of civilized

nationhood; they posed a direct threat to American economic and

political interests. Root designed his international legal doctrine to

uphold a model of economic change that Emily S. Rosenberg has called

“liberal developmentalism.”[7] Based upon the tenants of market

capitalism, private investment and private trade promised a means by
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which to achieve economic growth, sti�e revolutionary discontent, and

safeguard American interests.

Scholars have not fully probed the power of culture, as embodied in law,

as a tool of empire and hegemony.[8] However, a nation’s laws provide

one of the clearest articulations of a society’s culture and values. The law

de�nes those who may fully participate in a nation’s society and politics,

thereby identifying those individuals and groups whom that society

values, while it simultaneously moves to exclude others through a

determination of legal inequality. Those quali�cations may include race,

ethnicity, citizenship, age, criminality, property ownership, wealth,

gender, or religious or political a�liation. The law reveals the value a

society places on human life and freedom in the face of criminal

behavior, the place and worth of the arts and of education within a

society, its views of itself and of its history, its views on religion and

religion’s place within public and private life, and the signi�cance that a

society places on war and self-defense. Furthermore, the law exposes

societies’ attitudes toward other nations and their citizens.[9]

Because law is the o�cial pronouncement of the state with respect to the

conduct of social, political, and business a�airs, the study of international

law in historical terms blends avenues of inquiry. It involves the analysis

of cultural constructions then-existing, while also considering the intent

and consequences for the state’s o�cial adoption, deployment, and

execution of those cultural expressions and identities. The law both

produces and re�ects culture, embodying at all times the �uid and o�en

contradictory popular and governmental discourses that underlie social

hierarchies. The study of foreign relations in the context of law, and

international law speci�cally, thus becomes a study of cultures meeting

in unique spaces of interaction. A nation’s participation within an

international legal order or its use of policies justi�ed with legal

reasoning becomes an outward expression of internal cultural

conversations. International legal institutions have provided a forum, or

a negotiating space, where two or more cultures meet, o�en in highly

asymmetrical power relationships, to forge and contest the meaning of

“law” as it applies to social, diplomatic, and economic interactions.[10]

While law is a projection of a society’s or a nation’s culture, it is still

created by institutions of the state or is sponsored by the state. A study of

the history of American foreign relations within the context of



3/31/2021 Imperial International Law: Elihu Root and the Legalist Approach to American Empire — {essays in history}

www.essaysinhistory.net/imperial-international-law-elihu-root-and-the-legalist-approach-to-american-empire/ 6/35

international law, therefore, o�ers the opportunity to engage elements of

diplomatic history and cultural history in order to identify the factors

and motivations a�ecting transnational relationships. By analyzing

American foreign policy through the lens of Root’s legal thought, this

article demonstrates the importance of ideology and culture in

diplomacy. It moves beyond those �rm boundaries of methodology

separating analytical models based on the study of power politics and

realism from those employing cultural analysis outside the formal policy

apparatus.

Elihu Root: Public and Private Lawyer, Architect of Empire

With the death of Theodore Roosevelt’s secretary of state, John Hay, in

1905, the president called upon his old friend and former secretary of

war, Elihu Root, to serve as Hay’s successor. Root would take a

considerable pay cut to leave his New York law practice and resume

government work, and Roosevelt had doubted his friend would take the

job. Much to the president’s relief, Root accepted the o�er without much

prodding, likely because of his strong, personal relationship with

Roosevelt and Hay, but also because Root desired to engage in

meaningful work in Washington.[11] The secretary did not intend to

make a big splash upon arriving in Washington for his post. Indeed, the

new head of the State Department approached his role in foreign a�airs

much like he did the practice of law:  seeking agreement and

compromise rather than provoking discord, and behaving civilly rather

than seeking grand victories at the expense of others. He sought to

maintain stability and consistency in relationships rather than provoke

new crises. This emphasis on cooperation, stability, and consensus

foreshadowed the international legal vision that he cra�ed during his

years as America’s chief diplomat.[12]

Having been in constant contact with Roosevelt since leaving the War

Department in 1904, Root returned to public o�ce well aware of the state

of international a�airs and the objectives of the Roosevelt

administration. When Elihu Root took over at State, the Monroe

Doctrine and the defense of the Panama Canal Zone guided U.S. foreign

policy for the Western Hemisphere.[13] As articulated by President James

Monroe in his annual address to Congress in 1823, the Doctrine declared

that the United States would treat any military intervention in Latin

America by a European power as a threat to U.S. security. Aimed at the
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conservative monarchs of the Holy Alliance who opposed Latin

America’s multiple independence movements against Spain, Monroe’s

dictum also sought to soothe European sensibilities by pledging to

remain aloof from upheavals in the Old World and to remain neutral

with respect to the existing colonies in the Americas.[14]

Washington approached the control and defense of the Panama Canal

Zone in the context of Monroe’s Doctrine. Control over the area meant

control over shipping and naval routes that the administration deemed

essential to the United States. The debts of Latin American governments

to European bankers and political instability within Latin American

countries threatened to invite foreign intervention and upend what the

United States considered an area vital to its strategic and economic

interests. European bankers saw Latin America as o�ering prime capital

investment opportunities. Lenders took advantage of the newly-formed

governments’ need for cash and exacted punishing interest rates on

substantial loans, which were then sold o� in pieces on the secondary

bond market. American interests were further undermined by the

chronic instability of the region’s newly-formed governments, which

o�en were plagued by mismanagement, civil wars, and military coups in

the decades immediately following independence. Such a turnover in

regimes interfered with the repayment of these loans, as new

governments would repudiate national debts or force a renegotiation

with powerless lenders.[15]

European creditors could not force settlements of their loans until they

successfully lobbied their own governments to forcibly collect the debts.

The Roosevelt administration did not want to deny the Europeans’

rightful demands for repayment of debt, but it also did not want to

encourage European policies of conquest in the hemisphere as part of

that debt collection.[16] American policy makers and military strategists

consequently determined that the potential for European military

intervention in Latin America posed a serious threat to American

interests in the region. In order to avoid this scenario, the Roosevelt

administration reasoned that the American policymakers must create

and maintain �scal and political stability within strategically important

nations in Latin America, particularly those bordering the proposed

Panama Canal. As a result, policy makers considered American
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intervention in places like Cuba and the Dominican Republic a necessity

to ensure security around the Canal Zone.[17]

The Monroe Doctrine provided the Roosevelt administration with a

diplomatic and international legal tradition through which it could assert

a right to intervene in the hemisphere in the event of a Latin American

debt default. President Roosevelt not only embraced the Monroe

Doctrine, in 1904 he extended its reach through the so-called Roosevelt

Corollary which declared that the United States had the authority to take

preemptive action in any Latin American nation in order to correct

administrative and �scal de�ciencies.[18] Though aggressive and

bellicose, Roosevelt did not necessarily advocate expansion by military

force.[19] In fact, the president insisted that in dealings with Latin

American nations, war or direct intervention should be a last resort in

resolving con�icts with problematic governments. According to

Roosevelt, such actions were necessary out of the sense of duty to

maintain “order and civilization.”[20] Roosevelt and American policy

makers understood the problems inherent in following an

interventionist foreign policy to its logical end. Certainly, the

administration could accomplish its objectives through a sustained

military presence throughout South America, Central America, and the

Caribbean, but the United States did not have the �scal-military

capability or the desire to do so. Creating regional stability and reliable

regimes by means other than military force seemed more logical and

appealing to the administration. Implementing this policy fell to Elihu

Root as secretary of state, who, in fact, had helped Roosevelt cra� the

Roosevelt Corollary.[21]

In addition to its key strategic geopolitical position from an American

policy perspective, Latin America had developed signi�cant purchasing

power that was coveted by U.S. industry. Americans needed markets for

their goods, and those markets would emerge in durable, dependable

consumer nations who subscribed to American ideals of democracy and

free-market capitalism.[22] Poor public opinion toward the United States

within Latin America, however, as well as pervasive racism coming from

Washington and market competition with European powers, proved to

be major obstacles to penetrating Latin American markets. Since the

mid-nineteenth century, American policy makers had determined that

opening these markets to American products would fuel economic
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growth, and provide a market for surplus goods produced by an

American economy humming along so e�ciently that it was feared to be

running out of consumers.[23]

Secretary Root believed that for American foreign policy to promote

both military and economic security, the administration had to cultivate

a favorable public opinion in Latin America while helping to create

conditions whereby Latin American governments could achieve and

maintain political stability.[24] The administration determined that the

best method for attaining this goal, and thus maintaining hegemonic

control in the hemisphere, would be to support and encourage strong,

friendly regimes that could take on the job of maintaining order, and

that appreciated the importance of ful�lling international obligations

themselves without U.S. intervention.[25] To do this, Root relied on what

he knew: the law.  As secretary of state, Elihu Root articulated progressive

legal principles su�used with popular conceptions of race, gender, and

class in order to create a hemispheric culture and identity. This

culturally-bound legalist approach to foreign policy furthered the

American empire-building project by transferring American cultural

expectations onto the populations of Latin America under the auspices

of unity and international equality. The secretary, in e�ect, set standards

for political and institutional behavior while also establishing U.S.

intervention as a legal and legitimate, if not necessary, consequence for

failure to live up the legalized standards.

Imperial International Law

Understanding the imperial origins of early twentieth-century

international law is critical to fully grasping the implications of Elihu

Root’s legalist approach to Latin America. As Antony Anghie has

explained, modern international law arose in connection with the

civilizing mission advanced by the great powers of the nineteenth

century. European legal thought, according to Anghie, divided the world

into two groups: the advanced civilizations of Europe and North

America, and the uncivilized societies inhabiting colonized regions.

International law, and those who advocated global legal doctrines and

structures, continually highlighted the di�erences that existed between

the civilized and the uncivilized world and sought to de�ne a universal

system into which the uncivilized might be integrated. Only when these

non-European civilizations adopted European institutions and
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international law would their sovereignty, and all its concomitant rights,

be acknowledged by the international community.[26]

The guiding hand of legal positivism, de�ned by Anghie as a legal theory

that nations “are the principal actors of international law and they are

bound only by that to which they have consented,” was the intellectual

pillar for the emerging international legal system. Legal positivism

addressed the question of how to create a legal order among sovereign

states. The answer came from limiting the number of participants in the

international legal order.[27] Lawyers and policy makers of the

nineteenth century, acting pursuant to this dominant positivist legal

theory, denied the exercise of sovereignty to allegedly uncivilized

societies, maintaining that they had no legal standing. In order to obtain

legal standing—to gain recognition among the community of civilized

nations—a society necessarily had to adopt European institutions and

customs, what Anghie called “the racialization of law by delimiting the

notion of law to very speci�c European institutions.”[28] Consequently,

universally applied legal principles did not equate to universal equality

among states.

European colonial powers denied countries sovereignty because those

societies lacked essential characteristics necessary to join the community

of civilized nations. Christianity ranked �rst and foremost among those

characteristics, which in itself created a cultural identity among

European nations and the United States. Furthermore, claiming a

cultural heritage in Roman antiquity, these civilized nations created

common legal systems to pursue justice through the scienti�c study of

law and philosophy. These nations also demanded monogamous

marriage; they claimed to protect the rights and virtues of women; they

valued their reputations within the community of nations; and they

respected the importance of individuals’ reputations within society.

 Moreover, these nations protected the private property of both citizens

and foreigners, while providing mechanisms for citizens and foreigners

to enforce their rights under the law equally.[29]By establishing these

prerequisites for inclusion in the international legal order, the European

powers forced all nations to aspire to certain cultural and political

standards and to eschew their unique identities in favor of European

cultural norms.[30]
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John Westlake was particularly representative of this nineteenth-century

school of imperial legal thought.[31] Westlake won election to British

Parliament in 1885, served from 1888 to 1908 as professor of

international law at Cambridge University, and published his Chapters

on the Principles of International Law in 1894.[32] He also represented

Great Britain at the International Court of Arbitration at The Hague

from 1900 to 1906. Westlake contributed signi�cantly to cra�ing and

articulating conceptions of culture in international relations and

international law in the context of expanding British imperial power.

Westlake de�ned international law as “the body of rules prevailing

between states. It may also be described as the body of rules governing

the relations of a state to all outside it, whether other states or private

persons not its own subjects.”[33] In referring to the rules among states,

he believed that “states form a society, the members of which claim from

each other the observance of certain lines of conduct, capable of being

expressed in general terms as rules, and hold themselves justi�ed in

mutually compelling such observance, by force if

necessary.”[34] Crucially, he argued that law and society were inseparable

and that inclusion within the society of nations constituted a prerequisite

for gaining international legal status. In no uncertain terms, Westlake

identi�ed all European states as being members of the society of civilized

nations. He also included all the countries of the Americas within this

society, understanding that “on becoming independent” they “inherited

the international law of Europe,” but not through their own choice. 

Indeed, “[n]o new state, arising from the dismemberment of an old one

within the geographical limits of our international society, has the option

of giving or refusing its consent to the international law of that

society.”[35]

For Westlake, European civilization produced the society of states from

which the international legal order emerged, and the obligations and

privileges that derived from international law existed only for those

individuals who were citizens of European or European-derived

civilizations. In terms of international relations within the structure of

international law, he argued that nations possessed equal rights and equal

obligations regardless of their relative size or power, but that these rights

and obligations applied only to sovereign states within the society of

civilized nations and to natural persons interacting with those sovereign
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states.[36] Consequently, international law denied those rights and

obligations to states or people existing outside the society of civilized

nations. International law existed only “for the purpose of regulating the

mutual conduct of its members,” whether they individually agreed to

those rules of conduct or not.[37]

Ultimately, the question of civilization could be determined by whether

a nation’s government allowed citizens of Europe or the United States to

carry on their normal lives, defended state territory and boundaries, and

secured the rights of native populations. Indeed, facilitating the ease of

physical movement and monetary investment for Europeans across the

globe dictated the rules of international law.[38] According to Westlake, if

a state could not meet these basic requirements of good governance, the

European powers would �ll the perceived void and create a government

that could do so. As Westlake’s writings show, an ideologically and

culturally-bound international law emerged in the nineteenth century

that justi�ed, and perhaps even required, colonial expansion. No nation

or society could hope to meet the requirements of civilization unless that

nation or society renounced its indigenous culture and adopted in

wholesale fashion the institutions of Europe.

The intellectual framework established by lawyers and scholars like John

Westlake underpinned international law as it evolved in the late

nineteenth and early twentieth centuries. It also overlapped with the

cultural outlook and foreign policy orientation that Secretary of State

Elihu Root applied to inter-American relations. Much like Westlake, Root

understood the world through the prism of legal positivism and believed

that universal scienti�c principles of law, as de�ned by European and

American o�cials and consented to by all civilized nations, governed

relations among states. Through Root’s foreign policy initiatives, these

legal precepts were applied to American relations with Latin America.
[39]

American Legal Empire

As secretary of state and as a lawyer, Elihu Root advocated for peaceful

regimes that respected the rights and obligations of the society of

civilized nations, and he furthered the conceptions of international law

proposed by Westlake and other European thinkers in the context of U.S.

foreign policy. While acknowledging the sovereignty of all civilized
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nations, Root insisted on swi� intervention and retribution for those

nations who failed to live up to their obligations or, worse yet, whose

misdeeds removed them from membership in the society of civilized

nations. Having brie�y introduced Root and established the context for

relations with Latin America, this section will examine the personal,

historical, and cultural factors that informed the secretary’s vision of

hemispheric relations and animated U.S. policy toward Latin America.

Drawing upon Root’s public addresses in Latin America and

correspondence with Roosevelt and with other U.S. diplomats, I show

that Root furthered American interests in the region by employing

cultural constructions that had developed alongside imperial

international law.

Much like Westlake and other European lawyers of the nineteenth

century, Root used domestic cultural and political norms to generate

supposedly universal rules applicable to international relations, and

especially inter-American relations. He called for the protection of

private property, the peaceful resolution of disputes, and the defense of

the rights of citizens. Root also admired societies that enabled citizens of

Europe and the United States to prosper culturally and �nancially

without the assistance or intervention of home governments. He elevated

the timely repayment of national debts, the acceptance of international

arbitration, the safeguarding of foreign investment, and the welcoming

of European immigration as policies particularly appropriate for Latin

American states that aspired to advanced civilizational status.

Root’s fullest articulation of his policy for Latin America developed in his

public conversations with regional leaders during his 1906 trip to South

America. The Third International American Conference in Rio de

Janeiro provided the initial venue for these discussions. Root sought

most of all to repair the past damage done to hemispheric ties by

unilateral U.S. blustering and military intervention and President

Roosevelt’s penchant for wielding the big stick across the region.

Nonetheless, the secretary intended to do so without entirely

surrendering U.S. prerogatives as outlined in the Monroe Doctrine and

expanded in the Roosevelt Corollary. Root clearly considered imperial

international law, tweaked to �t the American experience, as a much-

preferred tool of U.S. hegemony.
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The United States had hosted the �rst International American

Conference in Washington in 1889 in order to promote U.S. economic

interests in Latin America. Pan-Americanism was the pet project of

Republican Secretary of State James G. Blaine in the 1880s as business,

military, and political leaders pressed for a more forceful American

international presence. Mexico City hosted the Second International

American Conference in 1901 and 1902, at which the participant states

resolved to schedule a third conference to meet within �ve years.[40] 

The third conference, held in Rio de Janeiro, served as an initial forum

for Root to articulate the centerpiece of his Latin American policy: a

process of inter-American rapprochement guided by the precepts of

imperial international law. He would use the conference and his trip

through South America to build relationships, trust, and cooperation

while continually making his pitch for Latin Americans to embrace an

international legal system based upon European cultural values. He

incessantly promoted the idea that international rights were accorded to

those who ful�lled their international obligations and who entrusted the

resolution of claims and disputes to international courts of arbitration.

Root’s instructions to his fellow U.S. delegatesconstituted a clear, high-

level articulation of U.S.-Latin American policy and strategy for the

conference.[41] They would also guide Root and the delegation through

the South-American tour that followed the Rio de Janeiro gathering.
[42] Secretary Root instructed the delegates that this conference should

not be used as “an agency for compulsion or a tribunal for adjudication.”

He did not want nations to negotiate treaties or sit in judgment of one

another or to take up controversial or divisive issues. Rather, the

conference should allow nations to �nd common ground and consider

issues upon which little di�erence of opinion existed. Root wanted

consensus and cooperation. Much like his general approach to foreign

policy, he did not pursue “any striking or spectacular �nal results.” The

secretary, instead, prioritized issues that appeared to be of minimal

signi�cance and which garnered only modest publicity. Rather than

sweeping, decisive resolutions, he looked for areas of broad agreement

and common ground.[43]

These instructions were not meant to minimize the importance of this

conference but simply to indicate the trust-building that characterized

Root’s foreign policy objectives. Secretary Root believed that, when taken
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all together, these occasions for reaching common ground represented

small steps in a progression toward “the acceptance of ideals the full

realization of which may be postponed to a distant future.” Indeed, “[a]ll

progress toward the complete reign of justice and peace among nations,”

the secretary observed, “is accomplished by long and patient e�ort and

by many successive steps.” Root believed that he needed time to sell his

and the United States’ vision of a world order governed by law and

cultural universalism and that this sales pitch would be most e�ective if

made patiently, with no expectations or pressure for immediate success.

With this goal in mind, Root used his in�uence to dictate the agenda of

the conference, hoping to provide an orderly program while limiting the

possibility for controversy. He wanted the delegates from the United

States to stick to the issues on the agenda, issues upon which there was

already some degree of consensus, and to make sure the conference did

the same. These issues included establishing a bureau of American

republics in order to expand Pan-American e�orts; simplifying customs

and consular laws; creating conventions related to copyrights, patents

and trademarks; and dra�ing agreements regarding naturalization laws

and sanitation and quarantine regulations. Root also urged his delegates

to support any measures that promoted U.S. commerce in the region,

especially a Pan-American railway.[44] Following this script, the Third

International American Conference avoided the hard questions of

compulsory arbitration and how the region would approach forcible

debt collection by European creditors, passing these matters on to the

larger international conference scheduled for 1907 at The Hague.[45]

Beyond guiding American strategy for negotiations, Root also traveled to

the conference in South America and addressed the delegates in person,

an unprecedented move in 1906 for a sitting secretary of state. He

followed his appearance with a goodwill tour of the continent, hoping

that such a trip would help ease regional distrust of the United States.
[46] Organizers had planned for the conference in Rio to begin in late

July of 1906.[47] Root began his trip at the same time with a stop in

Brazil, visiting local o�cials before addressing the representatives in a

special session of the conference.

Despite having two solid months of travel and public appearances

planned, the secretary prepared only one speech before he arrived in
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Brazil, which he delivered to the conference delegates on July 31, 1906. In

this speech, Root intended to create a roadmap upon which he and the

U.S. delegation would rebuild relations with the region, emphasizing the

importance of mutual obligations as the basis for inter-American

relations. By doing this, Root e�ectively displaced the prevailing

transnational dialogue, which placed behavioral expectations solely upon

the Latin Americans. Root would make many speeches throughout his

trip, but the conference address highlighted his over-arching purpose: to

identify the positivist legal and cultural frameworks requisite to

accomplish hemispheric cooperation and progress under U.S. leadership.

His speech won him enormous praise and admiration, not least of which

came from the delegates and from heads of state whom he would later

meet.[48]

Root began his address by invoking the concept of “civilization.” Placing

himself and his audience on par as citizens of the “civilization of

America,” he advanced a notion of shared culture and imagined

community. In keeping with the assumptions of legal positivism, he held

out U.S.-style electoral democracy as a cornerstone for civilizational

status across the Americas. Root lectured that democracy came through

struggle and did not come naturally or easily, that democracy must be

learned through accumulated experience, and that nations aspiring to

democratic self-government should seek mentorship from more

advanced states – a clear reference to the special leadership role he

envisioned for the United States. He then enumerated the prerequisites

for a stable democracy within civilization, including “respect for law;

obedience to the lawful expressions of the public will; [and]

consideration for the opinions and interests of others equally entitled to

a voice in the state.”[49]

The secretary explained the path toward democracy in evolutionary

terms, describing it as a slow but steady advance “toward more perfect

popular self-government,” similar to the United States’ political

trajectory. He implied, not so subtly, that the absence of democratic

institutions signaled either regression or a failure to progress along a

proper evolutionary path. He also implied that some nations were not so

advanced as others and that less mature nations must learn from their

more progressive neighbors. The secretary then praised Latin American

nations for their remarkable progress toward democracy, stating that
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“[n]owhere in the world has this progress been more marked than in

Latin America,” and he traced Latin America’s transition from �ghting

with native populations and racial con�icts to civil war, to the

establishment of governments now prepared to abide by the rule of law.

These new governments, Root hoped, would ensure “[p]roperty is

protected and the fruits of enterprise are secure,” while also defending

“individual liberty,” all of which were critical characteristics of civilized

nationhood within imperial international legal thought.[50]

Root followed this by addressing the potential for misdeeds in the

world’s eyes and their attendant consequences using language and

concepts strikingly similar to those developed during the previous

century and articulated by John Westlake. Arguing that nations, much

like men, should be judged under an ethical code , Root insisted that they

must conform to that code or su�er the negative judgment of other

civilized nations. Furthermore, he declared that “[a] people whose minds

are not open to the lessons of the world’s progress, whose spirits are not

stirred by the aspirations and the achievements of humanity struggling

the world over for liberty and justice, must be le� behind by civilization

in its steady and bene�cent advance.” In essence, Root told the delegates

to either adhere to this ethical code or be le� behind by civilization.

Though he did not address the consequences of exclusion from the

international community of civilized nations in this speech, both Root

and Westlake had been quite clear on this issue. Indeed, legal positivism

denied the bene�ts of private trade and investment to renegade societies,

and, more seriously, mandated political and military intervention when

necessary to protect foreign property and citizens.[51]

Having made his address and o�ered his advice on governance, the

secretary let the business of the conference continue without him as he

made his way to Uruguay in early August 1906. On August 10, Root spoke

on the subject of the Monroe Doctrine before an audience that included

José Romeu, minister of foreign a�airs for Uruguay. Romeu introduced

Root to the audience and expressed his gratitude for the secretary of

state’s visit and his admiration for the United States. Characterizing the

Monroe Doctrine as a guarantor of Uruguay’s sovereignty, he praised

that “chivalrous declaration which President Monroe launched upon the

world, [and which] contributed e�caciously to assure the stability of the

growing republic” of Uruguay. Alluding to the e�orts to Europeanize
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society then taking place throughout South America, the Minister

emphasized the importance of close ties with European nations and the

importance of immigration from Europe to the nations in the Americas.
[52] “Italy, Germany, and Spain send to America a valuable contingent of

their emigration,” he noted, but he also acknowledged that the future of

Latin American nations hinged on continued positive relations with the

United States.[53]

In response, Secretary Root thanked Romeu for the welcome and agreed

that the Monroe Doctrine had helped to provide the autonomy

necessary for Latin American nations to develop their own governments.

He called the Doctrine “an assertion to the world of the competency of

Latin Americans to govern themselves.” Likewise, he echoed his host’s

strong support for European immigration and reassured his audience

that unity with the United States need not come at the sacri�ce of

cultural heritage. “[T]here is nothing in the growing friendship between

our countries which imperils the interests of those countries in the Old

World from which we have drawn our languages, our traditions, and the

bases of our customs and laws.”[54] Nonetheless, Root distinguished

between Latin America’s ties to Europe and its ties with the United States.

Harkening back to the Monroe Doctrine’s assertion of two separate

spheres—the older European world and the rising Americas—the

secretary rhapsodized on the New World’s penchant for the art of self-

government. Emphasizing the importance of law and order and invoking

the common bond of religion, the secretary declared that the

relationship among American nations was based on “advancing the rule

of order, of justice, of humanity, and of the Christianity which makes for

prosperity and happiness of all mankind.”[55]

Speaking at the Athenaeum in Montevideo, Uruguay, on August 12, 1906,

Root brought his focus back to the importance of international law in

establishing stability within foreign a�airs. He argued against those who

considered international movements and organizations “idle dreams,”

and he referred to internationalization as a next step in the progress of

man and of civilization. In addition, Root declared that the strength of

moral opinion had begun to replace the use of force in con�ict

resolution and the management of international a�airs. Calling the

progress slow but unstoppable, he expressed con�dence that each act in

furtherance of international justice, though seemingly small, represented
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a substantial step in advancing humanity further along its path of

progress.[56] While the secretary’s professions of international

community might be read as what Akira Iriye has identi�ed as an

emerging twentieth-century “cultural internationalism,” or an espousal

of open-ended cultural pluralism, they in fact arose from a carefully

circumscribed Euro-centric cultural dialogue.[57] Indeed, nineteenth-

and early twentieth-century scholars, policy makers, and legal

practitioners did not advocate for a society or world in which all cultures

were valued equally. Nor did Root intend to create a unifying movement

of true equality and inclusion. Rather, as already has been shown, the

“opinion of the world” actually referred to Europe, the United States, and

those countries who had su�ciently adopted European institutions so as

to be considered civilized nations.

While speaking to a mostly American audience in Argentina on August

16, 1906, the secretary of state augmented this vision with a prescription

for U.S.-guided economic advancement. Root described the progression

of the United States from a debtor nation to the status of creditor nation. 

A�er paying o� its debts and bene�tting from foreign investment, the

United States had created surplus capital to develop its own resources.

Free from the shackles of debt, the United States engaged markets

overseas to invest its own capital and reached the pinnacle of the

development cycle. The United States looked to South America to

manage its vast resources similarly: to foster an atmosphere conducive to

private foreign investment, promote free trade, welcome productive

newcomers as immigrants, and to studiously attend to its debts.[58]

Root’s U.S.-centric vision of an American civilization based on

international law did not go unchallenged. Indeed, August 17, 1906

brought a unique opportunity for Luis Drago of Argentina, perhaps the

region’s most outspoken critic of dollar diplomacy and the forcible

collection of debts, to engage in public dialogue with the secretary. Drago

introduced Root at this particular gathering and publically thanked the

United States for its support of Argentina since its independence. He

then openly questioned the practice of forcible collection of debts by

European nations, a practice that he warned threatened the very survival

of debt-ridden Latin American governments. The United States should

not view “the impropriety of the forcible collection of public debts by

European nations,” he asserted, simply as “an abstract principle of
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academic value or as a legal rule of universal application outside of this

continent.” Rather, for Drago, the collection of debts by force amounted

to “conquest, disguised under the mask of �nancial intervention—

conduct that was clearly in violation of U.S. policy since the dawning of

Latin American independence.” Appropriating U.S. policy principles and

diplomatic language, the Argentine diplomat cleverly framed Latin

America’s opposition to the forcible collection of debts as an a�rmation

of the Monroe Doctrine and its prohibition of armed conquest and re-

colonization in the Americas.[59]

Root’s response to Drago exposed the limits of inter-American

cooperation inherent in his legal framework. He reiterated Washington’s

respect for Latin American sovereignty and its opposition to forcible

debt collection in theory. But he also emphasized that while the

international community was evolving in the direction of non-

intervention, the practice would die a slow death. Such conduct would

dissipate “perhaps not today nor tomorrow, but through the slow and

certain process of the future, the world will come to the same

opinion.”[60] For the moment, the secretary declared himself “an

advocate of arbitration; of mediation; of all the measures that tend

toward bringing reasonable and cool judgment to take the place of war,”

but turned the discussion on its head by placing primary responsibility

for avoiding con�ict on the shoulders of the Latin American people.

Most signi�cantly, he rea�rmed the need for nations and their people to

respect the rights of others, “which lie[s] at the basis of peace of the

world.”[61] The secretary wanted the people of Argentina and of the

other Latin American nations to ful�ll their obligations as members of a

society of civilized nations. Doing so would render Drago’s rejoinder

moot.

In broader policy terms, Root dismissed the idea of extending the

Monroe Doctrine and Roosevelt Corollary to demand a stop to all

forcible collections of debt because he wanted claims submitted to

binding arbitration or some alternative means of peaceful resolution. He

would not reject entirely the claims of the Europeans, which would have

been the practical e�ect of incorporating Drago’s position into U.S.

policy, because that would have meant rejecting a pillar of international

law as he and the Roosevelt administration understood it. Nations must
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respect their obligations and maintain stable, reliable institutions or risk

intervention by other civilized nations.

As the secretary’s trip neared its close, he adopted an increasingly

didactic tone. At an address in Peru in mid-September, Root lectured

that Peru had a moral obligation to the international community to

pursue domestic reforms and to ensure justice within its borders. To that

end, Root stated that “[a]ll international law and international justice

depended upon national law and national justice. No assemblage of

nations can be expected to establish and maintain any higher standard in

their dealings with one another than that which each maintains within its

own borders.” Similarly, justice and civilization within the community of

nations depended on the character and level of civilization of each

participant nation within the community.[62] Root then challenged his

audience, and all of Latin America, to support e�orts to create

international institutions that would peacefully resolve con�ict, to

educate their citizens about the bene�ts of international arbitration, and

to inculcate a popular appreciation for local court systems. He further

asked his audience to a�rm the “sacredness of the exercise of the judicial

function of arbitration,” describing arbitration as the preferred means of

preventing war in the face of real, contested national di�erences, and to

“seek victories of peace rather than the glories of war; to regard more

highly an act of justice and generosity than even an act of courage or an

act of heroism.” In doing so, he advised, Latin Americans would be

joining a united e�ort toward peace and respect for human rights and

justice.[63]

Soaring rhetoric notwithstanding, the truth of the matter was that the

international legal system Root advocated philosophically and practically

favored creditor nations and put debtor nations at a disadvantage. Root’s

formula, in fact, meant that Latin America’s disputes with Europe over

outstanding debts would be mediated by courts of arbitration pursuant

to established international law.  Latin America, in turn, would be

required to abide by the decisions of courts that historically favored

creditors’ rights. The court at The Hague, for example, had already

proved that it supported creditors’ rights to collect in 1904 when it ruled

in favor of England and Germany in a con�ict arising from their forcible

collection of debts in Venezuela.[64] Indeed, the international system

that Root and his European counterparts wished to establish had little to
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do with equality and everything to do with maintaining power.  Despite

the lop-sided distribution of power in the hemisphere, however, o�cials

in Latin America also sought to engage in this international legal

discourse, ensuring that the limits of American empire would always be

contested.

Negotiation and Contestation

In mid-September 1906, Secretary Root reported to President Theodore

Roosevelt that his trip had been a success: he had been well-received

throughout his tour; he had successfully promoted American interests;

and he had given assistance to friends of the administration in South

America.[65] Nonetheless, the ideological con�ict revealed the month

before between Root and Drago with respect to the forcible collection of

debts did not disappear. Indeed, it remerged in 1907 at the international

conference of nations at The Hague as Latin American nations rejected

an American proposal for expanding arbitration to include the

mandatory submission of all debt claims as a prerequisite to military

intervention. Led by Luis Drago, the Latin American delegates advocated

legal principles that respected the national sovereignty of all states and

that acknowledged the unique, local cultural attributes that could

in�uence domestic politics. Fully aware that the U.S. proposal would

sanction military intervention, the Latin Americans roundly rejected

Root’s culturally-bound, legal positivism. Advancing a free-market

position, they insisted that private investment always carried inherent

risk, a risk that should not be mitigated by the state’s military muscle.[66]

Following custom within the conference, Argentina ultimately voted to

accept the convention of compulsory arbitration of �nancial claims as

proposed by the United States, but did so with signi�cant reservations

that rendered the application of the convention useless. Speaking for

Argentina, Drago rejected the right of nations to use force to compel

payment on contract debts to their private citizens unless and until those

foreign citizens exhausted their remedies through the local court system.

He further rejected the notion that public loans through bonds could

ever give foreign nations a right to intervene.  Indeed, bonds should “in

no case give rise to military aggression or the material occupation of the

soil of American nations.”[67]
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Following Drago’s lead, other Latin Americans expressed their concerns

with U.S. proposals.  The delegations of Paraguay, Nicaragua, Colombia,

and El Salvador, for example, voted with the same reservations as that of

the Argentine delegation. Peru, too, agreed to accept the convention but

insisted that the convention did not apply to those contracts with foreign

citizens in which the contract explicitly stated that disputes would be

resolved within the courts of the nation in question. Gil Fortoul of

Venezuela stated that his delegation rejected the wording of the

convention and declined to participate in the vote. The Guatemalan

delegation expressed reservations similar to those of the other Latin

American states, but, out of a desire for unity with its neighbors, backed

the Argentine reservations as articulated by Drago, while Ecuador and

Uruguay rea�rmed their own reservations.[68]

As a follow-up to this startling assertion of independence by the Latin

American states, Luis Drago articulated his own vision of international

law in the American Journal of International Law.[69] In a 1907 article he

a�rmed the positions taken by Latin American nations at The Hague

and argued that the independence and sovereignty of Latin American

states should be valued more than the debts owed to speculators from

Europe. Under international law, he insisted, local rules and procedures

governed cases involving contracts and crimes, and local remedies had to

be exhausted before appeal could be permitted to international forums.

Only in cases involving “�agrant injustices” would intervention be

appropriate because such injustices would, according to Drago, be a

violation of international law. Displaying his own Western European and

international law credentials, Drago cited British Prime Minister Lord

Salisbury’s argument that no nation can or should expect all other

nations in the world to use the same judicial system or standards of

review for enforcing the law.  He used this authority to e�ectively refute

Root’s advocacy for universal law and culture.[70]

Addressing states’ sovereignty in the context of forcible debt collection,

Drago argued that there existed no competent courts – and none could

ever exist – within which a creditor could bring claims arising from

foreign loans. Directly challenging Root’s vision of international law,

Drago stated that “[s]overeignty is a historic fact and may be studied in

each of the phases of its long and slow evolution, but it has attributes and

prerogatives which may not be disregarded without danger to the
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stability of social institutions.” The Argentine statesman further

supported his argument with reference to the American Declaration of

Independence, stating that nations and their citizens possess “inalienable

rights, inherent in their nature, among which is the right to grow and

develop independently and without hindrance.” Therefore international

law, according to Drago, commanded respect for national sovereignty

and the unique characteristics of local peoples. Ultimately, a sovereign’s

actions could not be questioned nor was intervention permissible unless

a sovereign consented to jurisdiction. And, as was demonstrated at The

Hague, Argentina did not consent as the United States had hoped.[71]

Drago rejected outright the ethnocentric assumptions that undergirded

both European colonialism and Root’s legalism. He dismissed the

arguments that South America consisted of “degenerate races without

the capacity for government” who should give way to the civilized

nations of the world. For Drago, militarism enacted in the name of Social

Darwinism was an anachronism ill-suited to the regulation of an

increasingly complex and interconnected world.[72] Nonetheless, the

Argentinian did not fully reject the tenants of Social Darwinism per se.

As an elite of European descent in a multi-cultural and multi-racial

society, he too respected established hierarchies. Indeed, he relied upon

Latin America’s Christian heritage to make the case that the region had

progressed on a path toward greater equality with its European

forbearers. At the same time, he rea�rmed Europe’s status as a leader of

the civilized world. Drago, however, parted ways with European and U.S.

diplomats by challenging them to help the less civilized peoples of the

world as peaceful mentors rather than as gunboat interlopers. One

nation could not sit in judgment of the relative civilization of another

nation because there could always be a third nation with greater strength,

civilization, and culture who could then impose its will on both lesser

nations simply because of relative strength. “Theories of violence, of

struggle for existence, and of survival of the �ttest may thus wound on

the rebound the very persons who proclaim them,” the Argentinian

warned. “In the din of the universal con�ict in which they desire to

involve us, there may arise new social groups superior or stronger and

capable of applying the rule of iron to the conquerors of yesterday.”[73]

Though declining to completely shi� the prevailing discourse about the

international legal order, Luis Drago’s outspoken criticism represented a
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real and signi�cant challenge to U.S. policies and Root’s international

legal vision. In�uenced by imperial international legal thinkers of the

nineteenth century, Root’s brand of international law and its role in

foreign policy sanctioned and rationalized intervention in Latin

America. Drago certainly recognized this fact. Though ostensibly

advocating equality and justice, Root’s legalist approach in fact

perpetuated a global system of racial hierarchies created to advance the

interests of the major powers, and particularly the United States.

Ironically, by advancing this particular brand of international law in

order to maintain a Euro- and American-centric cultural construct, Root

also created a framework for contesting empire within Latin America.

Not only did o�cials like Drago ultimately adopt Root’s international

legal system in order to �ght U.S. hegemony, they incorporated its legal

principles to maintain and legitimize their own independence within the

international legal order.[74]

Conclusion

This is a limited case study in the development of international law in

the modern era of U.S. foreign relations; the scope of the argument and

evidence does not explicitly address the current state of international law

or of U.S. foreign policy. Nonetheless, it is noteworthy that during the

twentieth and twenty-�rst centuries, international legal and political

institutions strongly supported by the United States and other

industrialized Western nations advocated goals similar to those

expressed by Root. Indeed, legal scholar and historian Francis Boyle has

found important connections between these historical eras, arguing that

the work of Elihu Root in the early twentieth century supported the

creation of the world order formed in the a�ermath of World War II by

American legalists like Dean Acheson. Furthermore, Boyle found “a

remarkable degree of continuity and congruence between the world

order model of these 1898-1922 legalist founders and the world order

model of the 1945 legalist creators.” Boyle, in fact, claimed “that

throughout the twentieth century, the U.S. government has attempted to

create a ‘regime’ of international law and organizations in the Western

hemisphere that would consolidate, advance, and legitimate its

hegemonic position in the region.”[75]

Understood in the context of Boyle’s more sweeping study, the

arguments presented in this article raise the question of to what degree
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Root’s culturally-bound legalism had long-lasting implications for law

and foreign policy. As Root discovered at The Hague in 1907, the cultural

origins of foreign policy guide reactions and negotiations within

transnational relationships. In fact, those origins determine the very

nature and purpose of relationships and create a baseline understanding

from which a foreign policy emerges. Despite his stated goal of a

hemisphere uni�ed through law and peace, Root could not escape

Westlake’s international law or his own worldview. Attempting to build

relationships based upon a framework of racial and cultural hierarchies

created for the purpose of colonial domination did not foster a feeling of

mutual cooperation or trust. Rather, American policies and the cultural

constructions underpinning those policies only worked to perpetuate

systems, both internationally and domestically, of racial and ethnic

inequality.

At the same time, Root underestimated Latin American agency. The

imperial imaginary that he helped to invent downplayed the limits to

U.S. cultural, as well as military and diplomatic, power. Indeed, Root’s

ideas on economic development, race, nationhood, and international law

were appropriated, tweaked, and at times reshaped by Latin Americans

like Drago who sought to modernize and to resist—or at least negotiate—

U.S. hegemony. This last point resonates with the state of Latin American

development today. Just as social democracies in Brazil, Uruguay, and

Bolivia have in many ways become fully integrated into the global

economic system, they also continue to �nd innovative ways to assert

their independence, to stray from the U.S. free trade formula, and on a

few occasions to defy the dictates of the International Monetary Fund.

The game of cat and mouse that de�nes contemporary U.S.-Latin

American relations is by no means a new one, but owes much to Elihu

Root and his contemporaries.
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